NATURAL LAW AND INTERNATIONAL TRADE: WHAT LESSONS FOR TRADE POLICY TODAY?

Razeen Sallyl

In the first place, the law of nations (ius gentium) is clearly that travellers may carry on trade so long as they do no
harm to the citizens; and second, in the same way it can be proved that this is lawful in divine law. Therefore any

human enactment (lex) which prohibited such treatment would indubitably be unreasonable.

Francisco de Vittoria®

Harold James argues that a liberal international economic order — the result of market-led
globalisation -- cannot repose, simply or even mainly, on “utilitarian” or “realist” foundations.
Utilitarianism, at its crude “economistic” extreme, holds that the material prosperity
globalisation generates is ample justification. And political realism stresses the framework of
power relations that keeps an open, peaceful international order in place. But these arguments
invite an anti-globalisation backlash, for material prosperity is not enough (“Man does not live
on bread alone”), and globalisation is in any case rigged in favour of big powers (so its
detractors believe). Missing is a defence of a liberal international economic order grounded in
ideas and shared values, relating the processes of globalisation and the institutions of
international order to the fundamentals of, inter alia, property rights, individual freedom and

individual dignity. Professor James argues that the natural-law tradition is the right framework
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for such an undertaking, and that it should lead all the way to policy inferences for today and

tomorrow.>

This is the starting point for our gathering; and it is the starting point for my paper on
international trade and trade policy. Utilitarianism, realism and natural law all have something
to say on the grand debate of free trade versus protection as it has unfolded over more than
two millennia. Vital policy implications follow. This junction of intellectual history and modern
policy sits at the centre of Professor James’s set of questions and concerns. It is also timelier
than ever to explore this territory — when the world economy is in crisis, exacerbated by
shrinking flows of international trade and foreign investment; when the climate of ideas has
shifted decisively against economic liberalism; and when protectionism, after a long retreat, is

on the march again.

| start with an intellectual-historical exercise, looking at what the natural-law tradition has to
say on free trade. This is central to the “free-trade-and-peace” argument — the oldest defence
of free trade — and it flows into the “liberal idealist” or “liberal internationalist” defence of free
trade from Kant to Cordell Hull. This first section then presents contrasting defences of free
trade from utilitarian and realist perspectives. As a teaser, | count Adam Smith and David Hume,
the Scottish-Enlightenment founders of modern economic liberalism, more in the utilitarian and

realist camps than in the natural-law camp.

The second section has a potted history of trade policy since the twilight of the mercantilist era.
It relates the twists and turns of real-world policy, sometimes inclined to freer trade,
sometimes to protectionism, to prevailing currents of ideas. | stress the ebb and flow of natural-
law, utilitarian and realist currents through the nineteenth and twentieth centuries. The final
section extracts some lessons and maxims from natural law and other perspectives for the

international trade order and trade policy today.

* Harold James, “Globalisation, empire and natural law”, International Affairs 84,3, 2008, pp. 421-436.



Natural law and international trade: an intellectual history

The broad context: a very brief intellectual history of free trade versus protectionism®

Political, philosophical, ethical and legal arguments for and against free trade have existed since
ancient Greek and Roman times. But these, including the natural-law corpus, are all non- or
meta-economic arguments. Economic analysis — the systematic observation and interpretation

of how economic phenomena interact — came much, much later in the mercantilist tradition.

Protectionist arguments were probably more influential than free-trade arguments down the
ages. Plato and Aristotle embodied a Greek political-philosophical tradition that denigrated
economic activity as something for social inferiors, especially women and slaves. They stressed
economic self-sufficiency in order to safeguard the polis. That meant minimal contact with
foreigners. Also, much Christian thought over the centuries had an anti-economic streak, with a
bias against foreign trade. The latter supposedly inflames the vices of worldliness and avarice,

and pulls people away from the religious life.

Mercantilist thinking dominated in the two centuries before Adam Smith’s publication of The
Wealth of Nations. Its political context was the ascendancy of the Westphalian system of
nation-states. Mercantilist writers generally approved of self-interested, profit-seeking
behaviour, but believed that the state had to guide it forcefully to serve national interests. It

was incumbent on the state to make trade flow in the “right” while avoiding the “wrong”

* This section draws on Razeen Sally, New Frontiers in Free Trade: Globalisation’s Future and Asia’s Rising Role,
Washington DC, Cato Institute, chapter 2 (pp. 5-20).
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channels.® Free-trade doctrine, in contrast, emerged in the interstices of mercantilism. It set up
the principle of non-intervention in trade, akin to the French Physiocrats’ governing principle of
laisser faire. 1t was left to Adam Smith to come up with a sweeping synthesis of the economic
system and its interrelated parts, with its governing principle of “natural liberty” (or non-
intervention) — though with the crucial proviso that it depends fundamentally on an
appropriate framework of rules (“justice” in Smith’s terminology). This he extended to a
comprehensive defence of freedom to engage in international trade, which subsumed a full-

frontal attack on mercantilism. ’

The nineteenth-century English economists overhauled and refined technical economic
analysis, including the theory of international trade. But, generally speaking, they shared the
classical-liberal “framework assumptions” of their Scottish forebears, Adam Smith and his
contemporary David Hume. This included a vigorous defence of free trade on economic and
political grounds. At the same time, mercantilist thought continued to be influential, especially
outside Britain. Notably, Alexander Hamilton, Friedrich List and the German Historical School
advocated protection of infant industries in the frame of nation- and state-building — raison

d’état, in other words.®

Nineteenth-century free-trade thinking went into headlong retreat in the first half of the
twentieth century. But it enjoyed a partial restoration post-1945. “Smith abroad”, i.e. freer

trade, had to be reconciled with “Keynes at home”, the label for greater government

e Irwin, op cit., chapter 2; Viner, “Mercantilist thought”, in his Essays on the Intellectual History of Economics, op
cit., pp. 262-276; Joseph A. Schumpeter, History of Economic Analysis, London, Routledge, 1950, pp. 335-78.
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I, chapters 2-5.



intervention in the domestic economy. This found its echo in mainstream economic thinking.
The post-1945 theory of commercial policy decoupled free trade from laisser faire. James
Meade, Harry Johnson, Jagdish Bhagwati and others argued that free trade is compatible with a
series of targeted “first-best” interventions to correct domestic market failures. The main point
is that free trade was no longer considered part of the bigger classical-liberal package of small
government and free markets: it became compatible with bigger government and the mixed

economy.’

Arguments for protection were virulent in the first half of the twentieth century, and continued
to have force thereafter. After 1945, mercantilist thinking was especially potent in newly-
decolonised “underdeveloped” countries. High levels of protection, in the context of escalating
government intervention, were justified to promote infant industries, preserve domestic
stability, protect national security and secure better positions in the international political
pecking order. Soviet central planning, not the Western market economy, was the preferred

model.

The climate of ideas shifted in favour of freer markets, including freer trade, alongside the
breakdown of the Keynesian consensus in the West, the failure of import-substitution and
other dirigiste policies in the developing world, and the collapse of Soviet-type economies.
Nevertheless, protectionism, albeit in muted form, remains popular in the West and in the Rest.
Many protectionist ideas — accumulating trade surpluses, protecting infant industries, securing
national positions in zero-sum international competition — hark back to traditional

mercantilism.

9 Irwin, op cit., chapters 12-15; Jagdish Bhagwati, Free Trade Today, Princeton NJ, Princeton University Press, 2002.



Natural law and free trade

The common understanding of natural law is that, from the Romans to the scholastic doctors
and beyond, it embodied the dictates of reason (ratio recta) or, theologically speaking, the will
of God. Strictly logical, abstract premises, emerging from the realm of reason, were used to
derive maxims and laws for a rational order in conformity with human nature (or divine will for
the religiously inclined). Such natural law is invariant, without regard to time and place. It
stands in opposition to “positive law”, conditioned by historical and social changes, expediency

and necessity."

Schumpeter argues that, in reality, the scholastic doctors had a more complex version of
natural law, but that any hint of historical relativity was expunged by the encyclopédistes of the
French Enlightenment. Theirs was a “cult of reason”, reflected for example in the ordre naturel
of the Physiocrats. Professor James's reference to “the Commandments ... derived from God,
not from an argument about practical necessity”, and Jacob Viner’'s mention of the “four
freedoms” formulated by the priests of the temple of Apollo at Delphi around 200 B.C, give a
whiff of this kind of reasoning.ll To its detractors, such as the German Historical School of Law,
this was all unscientific speculation; “a byword for unhistoric and unscientific metaphysics,”

according to Schumpeter.*?

10 Schumpeter, op cit., pp. 107-142.
1 James, op cit., p. 434; Viner, “History of Laissez Faire”, in his Essays, op cit., p. 205.
12 Schumpeter, op cit., p. 110. As Lord Robbins says in one of his LSE lectures:

“A conversation is reported as having taken place between Mercier de la Riviére and Catherine the Great, who
inquired of this distinguished Physiocrat what she should do to make the State prosperous and happy. And he
replied to her, “You simply obey the law of nature.” And when she pressed him to further elaboration, the
conversation became extremely vague. That may be unfair, but reading the Physiocratic literature, my feeling is
that nearly all of them, and indeed Quesnay himself, felt that natural law was something which could be written on
two tablets of stone. Well now ... it is not as simple as that. Indeed, the sophisticated interpretation of natural law
is a very complicated matter indeed.”



This was the inescapable flaw in the natural-law approach to free trade. As indicated in the
guote from Vittoria at the head of this paper, it comes across as mere sweeping assertion. The
aim of the natural-law philosophers was to formulate an objective code, consonant with
“nature”, for the just conduct of nations in their relations with each other. Thus free trade
became a pillar of their ius gentium. Hugo Grotius, the most illustrious of natural-law thinkers,
strongly denounced the Portuguese exclusion of the Dutch from the East India trade along the
following lines: “Under the law of nations, the following principle was established: that all men

”13 The Abbé Morellet argued that man,

should be privileged to trade freely with one another.
being naturally free, should be free to buy and sell wherever he pleased. Hence restrictions on

his freedom, i.e. protectionism, stood condemned as a violation of natural law. 14

It is easy enough to see how this démarche could be used to argue the opposite case, or indeed
anything at all. The German legal scholar Samuel Pufendorf is an example. He followed Grotius
and others in making a natural-law case for free trade. “Yet such an assertion”, he added,

"1 Then he provided a long list of situations in which nations could

“allows many restrictions.
justifiably restrict trade. Pufendorf, along with two other prominent natural-law theorists,
Emmerich de Vattel and Christian Wolff, largely abandoned the free-trade cosmopolitanism of
earlier natural-law writers in favour of “nationalistic” trade restrictions. To Doug Irwin, this
shows that “the law of nations proved to be a spineless doctrine, incapable of providing an

intellectually consistent set of arguments for free trade.”®

Robbins, op cit., p. 96.

2 Quoted in Irwin, op cit., p. 22.
1 Schumpeter, op cit., p. 138.

> Quoted in Irwin, op cit., p. 24.

16 Irwin, op cit., p. 25.



Natural law also played its part in the leading and oldest non-economic argument in favour of
free trade — namely that it leads to international peace. This probably originated in a classical
pagan and early Christian “universal economy” tradition. It had a cosmopolitan outlook and
welcomed unfettered trade across the seas as a means of bringing about better contact,
understanding and friendship among peoples, eventually leading to the universal brotherhood

of man. As Plutarch said:

(The sea) has rendered sociable and tolerable our existence which, without this, would have been fierce and
without commerce, by making available through mutual assistance what otherwise would have been lacking, and

by bringing into existence, through the exchange of goods, community and friendship.17

Libanius, a fourth-century A.D. professor, gave this doctrine a theological flavour:

God did not accord all things to all parts of the earth, but he has divided his gifts among different countries, so that
people should have need one of the other, in order that from their mutual dependence they should be led to
maintain society (community) together. Thus He has brought commerce into existence as a means available to all

the world of enjoying in common all things wherever they were produced.18

Hence Libanius saw free trade based on an international division of labour (note his reference
to “all things wherever they were produced”) as a sign of beneficent divine intervention. This
was picked up in early Christian thought. By the Middle Ages natural-law theorists, from Vittoria
and Suarez to Grotius and Pufendorf, invoked this universal-economy doctrine to support their

legal doctrine of freedom of the seas (Mare Liberum) and of the right of strangers to carry on

" Quoted in Viner, “The Wabash Lectures: Lecture 1”, in his Essays, p. 41.

¥ Quoted in Viner, op cit., p. 42.



commerce in all regions. However, this was not necessarily unconditional free trade, as

Pufendorf’s caveats indicated.

The 18- and 19th-century classical liberals, along with Immanuel Kant, drew on all the above to
make an explicit connection between free trade and international peace. Here it is in John

Stuart Mill:

It is commerce which is rapidly rendering war obsolete, by strengthening and multiplying the personal interests
which are in natural opposition to it. And it may be said without exaggeration that the great extent and rapid
increase of international trade, in being the principal guarantee of the peace of the world, is the great permanent

security for the uninterrupted progress of the ideas, the institutions, and the character of the human race.”

Richard Cobden was perhaps the most powerful advocate of free trade as the central means of
ensuring peaceful international relations. To him, “free trade was the international law of
God.””® Hence all artificial barriers to trade were morally, not just economically, evil. But
Cobden stretched this cosmopolitan outlook to the point of naivety. He believed that free trade
could substitute for military force and other means of power to preserve the global Pax. Adam

Smith and David Hume were not so credulous (of which more later).

Free-trade-and-peace idealism carried forward in the thinking of Woodrow Wilson and Cordell
Hull. The latter, arguably, was the spiritual father of the post-1945 multilateral trading system.

As he declared, “unhampered trade dovetails with peace; high tariffs, trade barriers and unfair

' John Stuart Mill, Principles of Political Economy, Fairfield NJ, Augustus M. Kelley, 1987 (1848), Book IIl, Chapter
XVII, p. 582.

% Quoted in Viner, op cit., p. 42.
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economic competition with war....I will never falter in my belief that enduring peace and the
welfare of nations are indissolubly connected with friendliness, fairness, equality and the

maximum practicable degree of freedom in international trade.”**

Counter-perspectives: utilitarianism and realism?

Utilitarianism

To put it in terms of a stark antinomy, natural law presents axioms while utilitarianism judges
actions, rules and laws by their social consequences. The contrast is often drawn between the
natural-law philosophers and the relentless utilitarianism of Jeremy Bentham and his disciple,
James Mill. Bentham famously declared that the supreme objective of legislation is to produce
the “greatest happiness of the greatest number”; happiness being the aggregate of individually
experiences “pleasures” and “pains”. And legislation could be fashioned by what he variously

referred to as a “felicific calculus”, a “moral thermometer” and “moral arithmetic”.

Schumpeter, however, argues that natural law and utilitarianism, with the French
Enlightenment philosophes in between, shared one thing in common: an ahistorical, ultra-
rationalist psychology, a “cult of reason”. Intelligent minds with full knowledge can rationally
plan good laws and social orders, without reference to contemporary facts or historical
background. This is the “geometrical method” that Macaulay attacked in his famous review of

James Mill’s Essay on Government in the Edinburgh Review in 1829. Schumpeter further argues

21 Cordell Hull, “The true nature of trade,” The Memoirs of Cordell Hull, New York, Macmillan, 1948, p. 81.

?2 This section draws on Razeen Sally, Classical Liberalism and International Economic Order: Studies in Theory and
Intellectual History, London, Routledge, 1998, chapters 2 and 9.
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that Benthamite utilitarianism flowed into late nineteenth-century and twentieth-century
neoclassical economics, especially its welfare-economics offshoot, indeed providing the latter

with its governing psychological assumptions.23

Adam Smith and David Hume are claimed by both natural-law and utilitarian camps. My view is
that they were not part of the natural-law tradition, and were essentially utilitarians. But their
utilitarianism struck a very different note to the subsequent utilitarianism associated with
Benthamite Philosophical Radicals and modern neoclassical welfare economists. This is

essential background for the Smithian and Humean utilitarian defence of free trade.

The confusion springs from surface language. David Hume entitled his magnum opus A Treatise
of Human Nature. Adam Smith used “naturalistic” language in The Theory of Moral Sentiments,
presenting seemingly self-evident truths and making references to natural law. “Natural liberty”
was his governing principle in The Wealth of Nations. But a more-than-superficial reading of The
Wealth of Nations reveals a strong utilitarian conspectus. The book is richly empirical, full of
inferences from personal observation, conversation, correspondence, wide reading and factual
documentation. This method — quite the opposite of the natural-law philosophers — was
deployed to make the argument that free markets and free trade, mediated by an appropriate
institutional framework, provide incentives for industry and efficiency. They maximise the
“wealth of nations” and conduce to peaceful relations among them. The reasoning was
consequentialist, i.e. utilitarian. It is not about inscribing divine law, or indeed secular axioms,

on “two tablets of stone” or “half a sheet of notepaper”, as Lord Robbins puts it. Furthermore,

23 Schumpeter, op cit., pp. 115, 131-135; Jacob Viner, “Bentham and John Stuart Mill: the utilitarian background”,
in his The Long View and the Short: Studies in Economic Theory and Policy, Glencoe, IL., The Free Press, 1958, pp.
310-314, 324-325.
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it is The Wealth of Nations, not fundamentally The Theory of Moral Sentiments, that must be

the frame of reference for Smith’s pronouncements on public policy and political economy.?*

David Hume referred explicitly to “public utility”. It was his criterion for rules of general
conduct. The latter must be evaluated in the light of human practical experience, not “reason”.
Indeed, his Treatise was a frontal attack on rationalist systems of philosophy. He argued for
empirical observation of the impact of changing historical circumstances on “human nature”,
and against relying on “rationality”. Like Adam Smith, he had in mind a complex — and not very
optimistic -- model of human action. Man is a largely irrational, fickle, knowledge-deficient,
error-prone being, “governed by his passions” more than his “reason”. He is decidedly not a
rational, omniscient, purposive actor — the homo economicus of mainstream economic models

from the last third of the nineteenth century.”

Humean utility is on best display in his pragmatic defence of private property. Here is a snippet:

2 Viner, “Adam Smith”, in his Essays, op cit., p. 259; Viner, “Adam Smith and laissez faire”, in his Long View and the
Short, op cit., p. 230; Lionel Robbins, The Theory of Economic Policy in English Classical Political Economy, London,
Macmillan, 1952, pp. 47-48, 178.

% As Hume said, “Reason is, and ought only to be the slave of the passions, and can never pretend to any other
office than to serve and obey them.” Also note his reference to the “imperfections and narrow limits of human
understanding.” See A Treatise of Human Nature, L.A. Selby-Bigge and P.H. Nidditch eds., Oxford, Clarendon, 1978
(1740), “Abstract”, p. 657, and Part Ill, Section lll, p. 415. In his Political Essays he speculated whether “all men
(were) possessed of so perfect an understanding, as always to know their own interest,” and concluded that “this
state of perfection is likewise much superior to human nature.” See “Of the original contract”, in his Political
Essays, Knud Haakonssen ed., Cambridge, Cambridge University Press, 1994 (1752), p. 192.

Smith shared Hume's pessimistic view of human nature in equal measure. He referred to “so weak and imperfect a

” u. ” u. ” u

creature as man,” “the weak eye of human reason,” “the narrowness of his comprehension,” “the slow and
uncertain determinations of our reason,” and, not least, “the coarse clay of which the bulk of mankind is formed.”
See The Theory of Moral Sentiments, D.D. Raphael and A.L. Macfie eds., Indianapolis, Liberty Fund, 1982 (1759),

Part Il, Section |, p. 77, Part lll, Section Il, p. 128, Section IV, pp. 162-163, Part VI, Section Il, p. 237.
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Thus, the rules of equity or justice depend entirely on the particular state and condition, in which men are placed,

and owe their origin and existence to that UTILITY, which results to the public from their strict and regular

observance. Reverse, in any considerable circumstance, the condition of men: Produce extreme abundance

or

extreme necessity: Implant in the human breast perfect moderation and humanity, or perfect rapaciousness and

malice: By rendering justice totally useless, you thereby destroy totally its essence.... The common situation

of

society is @ medium amidst all these extremes. We are naturally partial to ourselves, and to our friends; but are

capable of learning the advantage resulting from a more equitable conduct. Few enjoyments are given to us from

the open and liberal hand of nature; but by art, labour, and industry, we can extract them in great abundance.

Hence the ideas of property become necessary in all civil society: Hence justice derives its usefulness to the publ

. . . . . 26
And hence alone arises its merit and moral obligation.

ic:

Hume’s utilitarian defence of property rights was couched in an evolutionary account of how

institutions emerge and develop. Norms of social behaviour are tried, tested and adapted over

time. Habits, customs, morals, traditions and laws are artefacts of selective cultural evolutio

n.

They survive and prosper if they prove socially useful, especially in catering for material wants.

In the words of Adam Ferguson, a Scottish-Enlightenment contemporary of Smith and Hum

they are “the results of human action, but not the execution of human design."27

%% Quoted in Robbins, A History of Economic Thought, op cit., p. 109.

“To guote Ferguson at greater length: “Like the winds that come we know not whence, and blow whithersoever
they list, the forms of society are derived from an obscure and distant origin; they arise, long before the date of
philosophy, from the instincts, not from the speculations, of men. The croud of mankind, are directed in their
establishments and measures, by the circumstances in which they are placed; and seldom are turned from their
way, to follow the plan of any single projector.... Every step and every movement of the multitude, even in what
are termed enlightened ages, are made with equal blindness to the future; and nations stumble upon
establishments, which are indeed the result of human action, but not the execution of any human design.” Adam
Ferguson, An Essay on the History of Civil Society, Fania Oz-Salzberger, Cambridge, Cambridge University Press,
1995 (1767), p. 119.

€,
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To Hayek, drawing very much on the “critical rationalism” and evolutionary analysis he sees in
Hume and Smith, the social institutions of law, money, markets and property are complex
“spontaneous orders”. They are governed by general rules of conduct, which of course are
influenced by human choice at different points in time. But they depend centrally on self-
organising and self-generating properties — notably freely-forming prices that are at the heart
of market activity. And the life-blood of the spontaneous order of the market economy is
individual freedom and individual choice. Hayek contrasts “grown” spontaneous orders with
simpler “constructed orders”, the free inventions of human reason that people can reconstruct
at will, as if on a tabula rasa. A properly-functioning market economy can never be a
constructed order, for it presupposes rational action and full knowledge of relevant facts. To
Hayek, that presupposition is a “fatal conceit”, the basis for social engineering that cramps
individual freedom, abrades spontaneous orders — starting with the market economy — and

leads down the road to totalitarian serfdom.*®

How does all the above apply to international trade? Natural law starts with the premise of
individual freedom. Nineteenth- and twentieth-century utilitarianism uses a cost-benefit
analysis. For trade economists, the latter means welfare-maximisation. What about Smithian
and Humean utilitarianism? Smith and Hume certainly expressed a value judgement in favour of
individual freedom, and they defended free trade on wealth-maximisation grounds that would
be familiar to modern free-trade economists. But their defence of free trade went beyond both

contrasting traditions in ways that demand explanation.

2E A Hayek, “The legal and political philosophy of David Hume”, in his The Trend of Economic Thinking: Essays on
Political Economists and Economic History, W.W. Bartley Ill and Stephen Kresge eds., London, Routledge, 1991, pp.
107-108; F. A. Hayek, The Constitution of Liberty, London, Routledge, 1960, pp. 55-56; F.A. Hayek, Law, Legislation
and Liberty: Liberal Principles of Justice and Political Economy, Volume 1: Rules and Order, pp. 9-14, 37-39, 41-42,
45-46, 51; Volume 2: The Mirage of Social Justice, pp. 17 f., 108-109, 131; Volume 3: The Political Order of a Free
People, pp. 74-75, London, Routledge, 1982.
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The freedom (or “natural liberty”) to engage in international commerce is part of a
“international spontaneous order” that relies on self-organising, self-generating properties. It is
far too complex to be a product of human design, rather being a by-product of innumerable
human actions over time. Also its institutions — international trade, capital flows and payments
systems — are not freestanding. Rather they depend on a web of property rights, especially
private property rights; millions of daily transactions conducted according to private-law
contracts in a multitude of national jurisdictions; and, not least, traditions and conventions such
as trust and reputation (what Douglas North calls “informal constraints”). As Jan Tumlir puts it,
a liberal international economic order is a complex mix of “incessant and manifold change” -
the stuff of daily market transactions — and “sets of rules and institutions which produce
observed regularity and orderliness”, and which “maintain stability”.?° Furthermore, it has

proved socially useful in that it has catered for material wants more than any viable alternative

means of organising international cooperation.

What about political choice and “willed” policy decisions in shaping a liberal international
order? Don’t they matter? Of course they do, and they are manifest in outcomes at national
and international levels — WTO rules being perhaps the prime example. But economists, lawyers
and political scientists who focus on the latter, and national and international public law more
generally, overlook or ignore the private-law and “informal-constraints” foundations of a liberal
international economic order. Rather like the English common law, and the market economy
itself, these have changed and grown over time. They are not rational designs; rather they have

evolved.

 Jan Tumlir, “Clash of security and progress: the constitutional resolution”, Ordo 36, 1985, p. 19.
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In the absence of a unified or well-coordinated international legal order, private governance
structures have cropped up spontaneously to deal with problems of uncertainty, ill-defined and
badly-enforced property rights, and high transaction costs. Self-regulation animated by private
initiative has compensated for the lack of formal international rules. From the twelfth century,
this filled out into the informal rules, customs and conventions of the lex mercatoria, which for
centuries has greased the wheels of international commerce. Privately-evolved, privately-
enforced “merchant law” — akin to the Church’s canon law — governs huge volumes of daily
cross-border transactions, assisted by market-generated institutions such as quality-assurance
agencies, ratings agencies, forward markets and private-arbitration mechanisms (such as the

one run by the International Chamber of Commerce).*

Over time, general rules of conduct to facilitate cross-border trade were embodied in formal
laws, above all in private law, the legal underbelly of market society. These general rules of
conduct are simple, transparent, non-discriminatory and negative: they tell actors what not to
do, but otherwise leave them free to do as they wish. They are generally proscriptive, not
prescriptive. Applying equally to all, they exist to protect private property rights and contracts
in defence of individual freedom, and as the basis for entrepreneurship and growth. They are
intended to limit government, not extend its regulatory reach. Later, domestic private law
developed its external complements in international private law and in aspects of international
public law that govern cross-border commerce, especially the Most-Favoured-Nation and

National Treatment clauses of the GATT. The latter enjoin governments not to discriminate in

*® Harold J. Berman, Law and Revolution: The Formation of the Western Legal Tradition, Cambridge MA: Harvard
University Press, 1983, pp. 343-344; Dieter Schmidchen and Jorg Schmidt-Tretz, “The division of labour is limited
by the extent of the law — a constitutional economics approach to international private law”, Constitutional
Political Economy 1,3, Fall 1990, p. 53.
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international trade. Their effect is to help defend private property rights against big,

discretionary government in international transactions.*

This, | submit, is relevant context for Smith’s and Hume’s specific arguments in favour of free
trade.®” Their economic analysis contained the short-term (or static) gains from trade. That is
but the necessary preface for capital accumulation, economies of scale and other long-run (or
dynamic) gains, such as the transfer of technology and skills, and the competitive spur that
comes from exposure to world-class standards of practice. This feeds into productivity gains,
increases in real incomes and economic growth. Indeed, it is the dynamic gains from trade that
Smith and Hume emphasised. They strongly linked free trade (broadly defined to include cross-
border flows of capital and people) to domestic institutions and growth, all on the canvas of the

long-run progress of commercial society.

Adam Smith fortified his presumption in favour of free trade with an explicit political argument.
Protectionism is driven by “the clamorous importunity of partial interests” who capture
government and prevent it from having “an extensive view of the general good”. Free trade, in
contrast, tilts the balance away from rent-seeking producer interests and towards the mass of
consumers. It is part of a wider constitutional package to keep government limited, transparent

and clean, enabling it to concentrate better on the public good.

* Jan Tumlir, “National sovereignty, power and interest”, Ordo 31, 1980, p. 3; and “International economic order
and democratic constitutionalism”, Ordo 34, 1983, p. 72; Sally, Classical Liberalism and International Economic
Order, op cit., chapter 8.

32 Sally, Classical Liberalism and International Economic Order, op cit., chapter 3, goes into the following in detail.
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As important to Smith and Hume was the case for free trade centred on individual freedom.
Individual choice is the engine of free trade, and of progressive commercial society more
generally. It sparks what Hume called a “spirit of industry”; it results in much better life-
chances, not just for the select few but for individuals in the broad mass of society who are able

to lead more varied and interesting lives.

Finally, both Smith and Hume believed that free trade contributes to, though it does not
guarantee, peaceful international relations. Freedom, prosperity, security: this trinity lay at the

heart of their case for free trade. But note its utilitarian, not natural-law, foundation.

Realism

Natural law could not be accused of political realism (in the literal sense). That was precisely
E.H. Carr’s accusation levelled at interwar “liberal idealism”. Carr was a cynical realist who
admired big powers, including Stalin’s Soviet Union. But he was right to point out the
pointlessness of grand designs for the League of Nations in blissful ignorance of underlying
power realities. The German liberal economist Wilhelm Répke, coming at the same set of issues
from a very different angle, was equally scathing of the “one-sided legalism” and “false
internationalism” of interwar liberal idealists. “Is it not starting to build the house with the roof
if we subscribe to a falsely understood internationalism, and should not the foundations come

first?” he asked rhetorically.33

* Wilhelm Ropke, International Order and Economic Integration, Dordrecht, Reidel, 1959, pp. 9-20.
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Lord Robbins accuses the nineteenth-century classical liberals of political naivety in
international relations. This contrasts with their political realism in the domestic sphere.
Following Hume and Smith, they believed that a strong (but limited) state has to provide the
institutional framework within which free markets can operate and conduce to the public good.
Society is full of clashing interests, and conflicts among them have to be policed by an impartial
“umpire”. The charge that classical liberalism is all about a harmony-of-interests doctrine,
anarcho-capitalist laisser faire and a nightwatchman state is totally off the mark — a wild

caricature “far below the zero of knowledge or common decency”.**

But, Robbins argues, classical liberals had a different attitude to international relations. Here
“philosophical anarchism” reigned. Their assumption was that if states adopted internal liberal
policies and free trade externally, “a general harmony of interests would be established in
which wars and friction would cease and perpetual peace be established. ... John Bright and
Cobden would certainly have subscribed to something of this sort. Indeed, before 1914, it was
the implicit view of perhaps a majority of English liberals. ... Throughout the liberal period, the
international anarchy prevailed, and in the end it went up in smoke and destroyed much of

733 That happened because states succumbed to nationalism, which spilled

liberalism with it.
over into destructive international relations in the first half of the twentieth century. No

credible international institutions existed to prevent a descent into the abyss.

To Robbins and Hayek (close colleagues at the LSE at the time), the solution to international
disorder was the establishment of “international authorities” or “world government”, which

could override national sovereignty and have the power to prevent governments from engaging

* Robbins, The Theory of Economic Policy, op cit., pp. 5, 22-26.

*> Lord Robbins, “Liberalism and the international problem”, in his Politics and Economics: Papers in Political
Economy, London, Macmillan, 1963, pp. 136-137.
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in internationally destructive acts such as warmongering and protectionism.36 But this wishing

away of national sovereignty was precisely the Utopian idealism that Carr excoriated.

Hume and Smith were different. In terms of international relations, they were economic liberals
but political realists.?” They advocated free trade, but took as given a state of international
political anarchy, i.e. a system of sovereign nation-states without overarching international
government. Unlike Kant, they did not look forward to one fine day of “international
federation” or “world government”. Rather they were sober realists who believed that people’s
patriotic attachment would not extend beyond the nation-state, and that “global governance”
(as we would now call it) is too artificial and unrealistic. Far from believing in free trade
automatically leading to international peace, they were attentive to the permanent danger of
inter-state conflict. Open commerce does bring about greater contact and understanding
among nations, thereby mitigating inter-state rivalries, but it is not strong enough to substitute
for an international political authority to enforce international order. Therefore, a pragmatic
combination of open commerce and a network of alliances and treaties is needed to maintain

an international balance of power and secure the global Pax.*

Hence Adam Smith’s reference to the wealth of nations, and his advocacy of free markets and
free trade in terms of national interest. As he saw it, governments unilaterally liberalise trade in
the national interest, and others would (or might) follow unilaterally, in their own interests,
when they saw the benefits of such a policy. Both Hume and Smith envisioned international

economic integration through markets (“globalisation” in today’s terms), but alongside an

*® Lionel Robbins, Economic Planning and International Order, London, Macmillan, 1936; F.A. Hayek, The Road to
Serfdom, London, Routledge, 1944, pp. 163-176.

| make this argument in more detail in Classical Liberalism and International Economic Order, op cit., pp. 56-60.

% See Smith, Theory of Moral Sentiments, op cit., Part IV, chapter Il, pp. 228, 230; Knud Haakonssen,
“Introduction”, in Hume's Political Essays, op cit., p. xxii.
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enduring international political system of nation-states. Governance, rather than going global,

would continue to reside primarily at the national level.

Arguably, this still leaves a blind spot in the classical-liberal tradition generally, even with Smith
and Hume. Apart from the odd aside, they did not give serious thought to the international
political framework necessary to secure the global Pax — without which a liberal international
economic order would not be tenable. And, to repeat, nineteenth- and twentieth-century
liberal idealists occupied the extreme positions of an international harmony-of-interests

doctrine and Utopian world government.

But there was an international political framework for the nineteenth-century liberal
international economic order: the British empire. Classical liberals did not approve, but the Pax
Britannica, through force or the threat of it — notably control of overseas territory and
international sea-lanes — provided the political superstructure for nineteenth-century economic
globalisation. Other empires promoted freer and expansive trade within their purview, the

Roman empire, the Pax Mongolica and the Hapsburg empire being notable examples.39

Deepak Lal goes a step further. He argues that political empires and liberal international
economic orders go together. Indeed, he makes the case for an American empire to secure and
expand twenty-first century economic globalisation.*® This may be going too far. Historically,
empires have proved internally unsustainable and, externally, given to destructive activity. That

has included a combination of force majeure and mercantilist practices to secure trade

* Niall Ferguson, Empire: How Britain Made the Modern World, London, Penguin, 2002; Deepak Lal, In Praise of
Empires: Globalisation and Order, London, Macmillan, 2004.

40 Lal, op cit.
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monopolies. That is hardly conducive to a liberal international economic order. Finally, in the
modern democratic age, it is hardly possible to make a persuasive case for empires in terms of

“ideas and shared values”.

Political realism is not the most persuasive way of arguing for free trade; and power — or the
balance of power — alone is clearly no guarantee of it. But the natural-law tradition brushed
power realities aside, as did later liberal-idealist thought influenced by natural law. If there is
one clear historical lesson it is that power, including military force, must be viewed close up and
related to any account of international trade, for it has been central to the vicissitudes of free

trade and protection down the ages.*!

Trade policy: from the mercantilist era to the present

Mercantilism to the post-1945 order

In the mercantilist era, kings and princes were in the business of nation-building. They
projected their power within by centralising control over domestic societies and economies;
and projected their power externally in warlike international relations, not least to grab or
defend overseas territory. Hence the organising principle of policy was raison d’état.
Intervention in foreign trade, through customs duties, bounties, quotas, foreign exchange
controls and outright bans, complemented a panoply of internal controls on production and
consumption. These measures were justified in mercantilist thought, which had at least five

main planks: the accumulation of specie; a favourable balance of trade; promotion of infant

" As brilliantly explained in Ronald Findlay and Kevin O’Rourke, Power and Plenty: Trade, War and the World
Economy in the Second Millennium, Princeton NJ, Princeton University Press, 2008.
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industries; the belief in an international zero-sum game; and the preservation of domestic

stability.*?

In Europe, gradual internal deregulation unfolded through the eighteenth century, but major
trade liberalisation had to wait until the post-Napoleonic settlement. The second half of the
nineteenth century was free trade’s golden age. In the 1840s Britain switched to unilateral free
trade, whose anchor and emblem was the repeal of the Corn Laws. Then followed waves of
liberalisation and deregulation that took Britain to almost-complete free trade, and kept it
there right until World War One. It was very different outside Britain. Protectionism, not free
trade, was the norm on the European continent (except for a brief interlude in the 1860s and

‘70s), in the USA, and even in the British self-governing colonies of Canada and Australia.

In Britain, utilitarian calculations were to the fore. A phalanx of interests — manufacturers, the
City of London, the newly-enfranchised and unionised working classes -- underpinned British
free trade in practice. But they mingled with free-trade idealism, not least the belief that free
trade would help to secure international peace; and free-trade realism, with British power

projected through a combination of “trade and the flag”.

In Britain, though not elsewhere, there was an impregnable consensus on the ideas front. The
English classical economists and their fellow-travellers vigorously defended free trade in the
round, on economic and political grounds. Their strong preference was for unilateral free trade,
not reciprocity (of which more later). And free trade was coupled strongly with laisser faire at
home, a limited, “knaveproof” state (i.e. one protected from rent-seeking interests), sacrosanct

property rights (including those of foreigners), Gladstonian public finance (low taxation, low

* See note 6.
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expenditure and budget balance), and the gold standard. The package formed a mid-Victorian
social contract of sorts. As Schumpeter says, “free trade (in nineteenth-century Britain) is but
an element of a comprehensive system of economic policy and should never be discussed in
isolation.” It was a moral and political attitude, an integral part of a wider system of economic

liberalism.*

Between 1914 and 1945, the nineteenth-century economic system was ripped apart and
shredded. It was replaced by rampant protectionism, competing currency blocs, exchange
controls, and generally spiralling government intervention. The Soviet Union and then Nazi

Germany were turned into hermetically sealed centrally-planned economies.

Post 1945, the USA led the attempt to establish a new liberal international economic order. This
was an exercise in partial restoration. The objective was to return to a world of open trade and
stable payments, but with sizeable exceptions and “safety valves”. There was no intention to
return to full-blown free trade and a rigid gold standard. This compromise between
international economic liberalism and domestic interventionism came to be dubbed “Smith
abroad and Keynes at home”. Mainstream economic theory reflected this social-democratic
policy mix by decoupling free trade from laisser faire. Lastly, new international organisations
such as the IMF, World Bank and GATT were created to manage this compromise between

international openness and domestic intervention.

There were strong utilitarian grounds for setting up a new framework for a postwar liberal
international economic order. It has proved at least as long-lasting and even more materially

successful than its nineteenth-century predecessor. The “realist” camp among international-

2 Schumpeter, History of Economic Analysis, op cit., p. 398. Also see Anthony Howe, Free Trade and Liberal
England, 1846-1946, Oxford, Clarendon, 1997.
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relations specialists point to the “hegemony” of the USA in establishing and sustaining this
order. “Neoliberal institutionalists” point to the self-reinforcing power of “international
regimes” with their networks of multilateral cooperation. And “constructivists” point to the

power of the ideas and shared values embedded in these international regimes.**

“Liberal internationalism”, the ideology that characterises the postwar settlement, does indeed
draw on the liberal-idealist legacy of the interwar period, with its stress on international
institutions and the links between free trade and peace. But — thankfully — it discarded the
hyper-abstraction and Utopianism of liberal idealism (and natural-law thinking before it) in
favour of a realistic appreciation of conditions at the end of and after the Second World War.
Notably, liberal internationalism has worked with the grain of national sovereignty and power
realities rather than trying to abolish them or wish them away. That is why it has worked. To
take another example, the GATT, now the WTO, enshrines the cardinal principles of MFN and
National Treatment, both of which are intended to facilitate non-discriminatory, rules-based
international commerce. Natural law theorists played their part in shaping and advocating
these principles. But the GATT/WTO also embodies a succession of political compromises: it is
very far from a free-trade blueprint. In the original GATT, MFN and National Treatment were
hedged about by all sorts of exemptions and get-out clauses. That was the price to pay to get it

off the ground.*® And so it has continued.

“Robert Gilpin, The Political Economy of International Relations, Princeton NJ, Princeton University Press, 1986;
Robert O. Keohane, After Hegemony: Cooperation and Discord in the World Political Economy, Princeton NJ:
Princeton University Press, 1984; John Gerard Ruggie, “International regimes, transactions and change: embedded
liberalism in the postwar economic order”, International Organisation 36,2, Spring 1982.

Apologies to the normal reader for the insufferable jargon that plagues academic International Relations. | have
tried to keep it to a minimum.

* Jacob Viner, “Conflicts of principle in drafting a trade charter”, Foreign Affairs XXV, July 1947.
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Unilateralism versus reciprocity

Now turn to one of the central debates in trade policy over the past two centuries. Should
governments liberalise trade unilaterally, i.e. independently of the trade policies of other
governments? Or should they liberalise reciprocally, i.e. only if others do likewise? Natural law

has nothing really to say on this subject, but utilitarianism and realism do.

The idea that a reasonably liberal international economic order can only be constructed by
international organisations and intergovernmental negotiations is what can be termed
“liberalism from above”. It has been given intellectual respectability by the liberal-
internationalist tradition. Proponents hold that multiple points of friction between clashing
government policies can and do descend into political and economic conflict, including
protectionism. Negotiated intergovernmental co-operation, usually involving international
organisations, is necessary to minimise conflict and keep the system open. This requires

reciprocity, the exchange of concessions between governments through negotiation.*®

This approach was expedient to overcome the political and economic disasters between the
two world wars; and to deal with the reality that the USA, unlike nineteenth-century Britain,
was unwilling to open its economy unconditionally after 1945. However, over time, Liberalism
From Above has entrenched a misguided conventional wisdom; namely that international
institutions deliver trade liberalisation “from outside”, and only through “concessions” to

foreigners in a game of haggling.

“® Robert O. Keohane, “Reciprocity in international relations”, International Organisation, 40,1, Winter 1986.
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This has become central to the world-view of international bureaucrats and politicians engaged
in an endless round of conferences and summits. It tends to favour extra regulatory discretion,
now at the international level, to intervene here or there, rather than “negative” international
rules to limit government intervention and protect the individual’s freedom to transact across
national borders. At its extreme, it leads to an unconditional advocacy of international
institutions. International co-operation — what is popularly called multilateralism — ends up as

incantation and therapy rather than anything with intelligible meaning.*’

Compelling political and economic arguments favour unilateral liberalisation, with governments
freeing up international trade and flows of capital and labour independently, not in the first
instance via international negotiations. As any student of trade economics knows, welfare gains
result directly from import liberalisation, which replaces comparatively costly domestic
production and reallocates resources more efficiently, and spurs capital accumulation,
economies of scale as well as longer-run dynamic gains such as the transfer of technology and

skills.®®

Such gains come quicker through own, unconditional liberalisation than through protracted,
politicised and bureaucratically cumbersome international negotiations. This “liberalism from
below” can make political sense too. Rather than relying on one-size-fits-all international
blueprints, governments have the flexibility to initiate policies and emulate better practice

abroad in experimental, trial-and-error fashion, tailored to specific local conditions. In this

¥ Jan Tumlir, “Need for an open multilateral trading system”, The World Economy, 6,4, December 1983, p. 100.

*® There is the theoretical possibility of (usually large) countries being able to exercise long-run market power in
international demand for certain goods. This enables them to shift the terms of trade in their favour by means of
an “optimal tariff”. The corollary is that these countries should only lower tariffs if others reciprocate, in order to
avoid worsening terms of trade. In reality, very few countries have such long-run market power. And retaliatory
tariffs by other countries could nullify terms-of-trade gains. Thus — not for the first time — a neat theory turns out
to have limited practical relevance. See Irwin, op cit., pp. 106-115.
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sense a liberal trade order is not a “construct” of international negotiations; rather it is
epiphenomenal, a by-product of unilateral liberalisation by one or several countries,
progressively emulated by others.*® In David Landes’ words, it is “initiated from below and
diffused by example.” It induces an open-ended political (or institutional) competition among
governments that allows them to spontaneously adjust to each others’ practices in a world of
uncertainty and flux, and which enables them to adapt to overall change in the world economy
in a relatively smooth and efficient manner. It is a dynamic, freewheeling market-like process,

akin to F.A. Hayek’s model of “competition as a discovery procedure”.

Liberalism From Below was the preferred method of the classical economists from Smith to
Marshall, and of the titans of mid-Victorian British politics. Britain did indeed lead the way with
unilateral trade liberalisation in the second half of the nineteenth century. In twentieth and
twenty-first century conditions of democratic politics, vigorous interest-group lobbying for
protection and ingrained mercantilist thinking, unilateral liberalisation is of course a much more
difficult proposition than it was in the nineteenth century. Hence the post-1945 logic of
reciprocity. Until recently, multilateral reciprocity delivered the bulk of trade liberalisation in
the OECD; and regional negotiations served the same purpose within the EU. But most
developing-country trade and foreign-investment liberalisation has been done unilaterally, not
through trade negotiations. The strongest liberalisers have been unilateral liberalisers: the east-
Asian countries, now led by China; Chile and Mexico; the east-European countries; Australia
and New Zealand; South Africa. Nearly all of India’s post-1991 liberalisation has been done

uniIateraIIy.50

* Jan Tumlir, “International economic order and democratic constitutionalism”, Ordo 34, 1983, pp. 76-77.

>0 Sally, New Frontiers in Free Trade, op. cit., elaborates on developing-country unilateral liberalisation, especially
chapters 3 & 6.
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The rationale for post-1945 “multilateral reciprocity” is that GATT/WTO negotiations and the
binding international obligations they produce help governments to contain protectionist
interests and mobilise exporting interests; provide non-discriminatory rules for export market
access and protection against arbitrary measures by other governments; and bolster domestic
market reforms. Multilateral liberalisation was successful during the GATT when the latter had
a relatively slimline agenda, club-like decision-making dominated by a handful of developed
countries (especially the USA and EU), and the glue of Cold War alliance politics. It has proved
spectacularly unsuccessful in the WTO, given its large, unwieldy agenda, chaotic UN-style
decision-making in a vastly expanded membership, and without the glue of military alliances
after the Cold War. Deadlock in the Doha round probably shows that future multilateral
liberalisation will be elusive, and modest at best. Arguably, the best the WTO can hope for is to
lock in pre-existing unilateral liberalisation through binding commitments, and gradually

improve the functioning of non-discriminatory multilateral rules.”

In between unilateral measures and the WTO lie bilateral and regional trade agreements
(RTAs). Proponents argue that small clubs of like-minded members can take liberalisation and
rules faster, wider and deeper than in the WTO, and act as “building blocks” to further
multilateral liberalisation and rule-making. Sceptics say they are “stumbling blocks”, diverting
attention from the WTO, creating “spaghetti bowls” of discriminatory trade restrictions, and
generally favouring powerful players at the expense of the weak. The main problem with RTAs
is that they discriminate against non-signatories. If unchecked, they could easily lead to a world
where most international trade would be governed by power relationships and arbitrary
market-distorting preferences. Then the cornerstone of the multilateral trading system, the

principle of non-discrimination embodied in the GATT’s MFN clause, would become more an

>t Sally, op cit., chapter 4.
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abstraction than concrete reality. MFN would end up as LFN — Least-Favoured-Nation

treatment.>?

The debate on unilateralism and reciprocity cuts into another one on the division of labour
between national governance and global governance. Votaries of the latter say that the nation-
state is in retreat before the advancing battalions of globalisation. National governments, acting
separately and independently, are unable to cope with global problems such as pollution,
disease, job losses, and health, education and gender issues. The core prescription follows:
“global governance” should provide “global solutions” to tackle “global problems”. Global
governance should involve partnerships of governments, international organisations, NGOs, Big

Business and organised labour, acting in concert across a wide range of public policies.53

This world-view is distorted. In all developed countries, and in most developing countries,
national governments, not 1GOs, NGOs or MNEs, provide core functions of law and public
policy. These functions of national governance — defence of territory from external threat,
political stability and internal law and order, the protection of property rights, the provision of
macroeconomic stability and other public goods — are as vital as ever. Governments still set the
policy stance on international trade, foreign direct investment, portfolio capital flows and the
cross-border movement of people. National policy, much more than any instrument of global

governance, shapes national institutions. It is this combination of national policies and

> Sally, op cit., chapter 5. Also see Peter Sutherland et al., The Future of the WTO: Addressing Institutional
Challenges in the New Millennium, Geneva, WTO, 2005.

>Fora representative view, see Isabel Grunberg, Inge Kaul and Marc Stern eds., Global Public Goods: International
Cooperation in the 217" Century, New York and Oxford, Oxford University Press, 1999.
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institutions that largely determines national integration with the global economy and national

economic performance.>

This is not to deny the importance of international cooperation where national-level action is
insufficient. Even a sceptic of global governance may concede that there are legitimate zones of
international cooperation, and that more of it is required now compared with the nineteenth
century. However, good policy demands a clear specification of problems; and, if concerted
action is necessary, a sense of the extent and limits of such action. Multilateralism works when
it has easy-to-grasp, limited, realistic means and ends. That is an argument for caution and
modesty. In trade policy, that should apply to the WTO. And wide berth should be given to
unilateral measures and competitive emulation among nations — in recognition of the domestic
roots and preconditions of a liberal international economic order. The global-governance
catchphrase — “global solutions for global problems” — assumes, wrongly, that most problems
have to be dealt with by -- usually unaccountable, unrepresentative and distant — members of
the “international community”. It is this unconditional embrace of global governance that is

glib, illiberal and dangerous.

Recent developments: geopolitics and emerging protectionism

Trade policy must work with the grain of wider geopolitical realities. These have changed since
the end of the Cold War. No serious challenge exists to US leadership abroad after the collapse
of the Soviet Imperium. Yet American leadership in international economic policy is cramped by
the parochialism and short-termism of domestic politics — and now by an American as well as
global economic crisis. Europe and Japan are internally sclerotic and externally pusillanimous.
Long-term demographic trends, with ageing and shrinking populations, make European and

Japanese leadership prospects bleaker. Other powers are on the rise, notably China, with India,

>* There are exceptions to such a generalisation. Firstly, the EU has substantial supranational competence,
especially in relations with third countries. But the EU is sui generis. Secondly, failed and failing states do not
provide, or hardly provide, the core functions mentioned. These, however, are the exceptions, not the rule.
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Brazil and Russia following behind. The transatlantic alliance, while still important, is no longer
the fulcrum of international relations. The one constant in this shifting political template is US
leadership. Much will depend on the USA’s engagement in international institutions, and with

other major powers, especially the EU and China.

Finally, protectionism is on the rise in the wake of the global economic crisis, arresting and
marginally reversing the trend of trade liberalisation around the world since the early 1980s
(earlier in developed countries). If not checked, it threatens to deepen and prolong a severe
recession, and compromise prospects for healthy recovery. This is not a replay of spiralling
1930s-style protectionism, which was characterised by draconian tariff hikes, quotas and
foreign-exchange restrictions. Rather it is a replay of the creeping protectionism of the 1970s.
Then, in response to a series of shocks and crises, governments ratcheted up domestic
interventions, e.g. spraying subsidies at ailing firms and vulnerable sectors. Industries coddled
by subsidies and other preferential measures at home then sought protection against foreign
competition. The result was the “new protectionism” or “managed trade” that lasted well into

the 1980s. Its tools were mostly non-tariff barriers.

This is precisely what is happening now. New trade restrictions are mostly of the non-tariff
variety — trade-distorting bailouts to banks and industrial firms, restrictions on foreign
investment, discriminatory public procurement, restrictions on migrant workers, more onerous
product standards, in addition to anti-dumping duties, tariff increases and import licensing.
“Green protectionism” is looming, especially with threats of “carbon tariffs” to enforce new
cap-and-trade schemes in the EU and USA. Many of these measures have been introduced

under cover of fiscal-stimulus packages and as part of the general expansion of the state in
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most countries — which gives the lie to the neat separation of “Smith abroad” from “Keynes at

home” and the decoupling of free trade from laisser faire.”

Conclusion —with some thoughts on distributive justice

Openness to the world economy has been a “handmaiden” of growth and prosperity since
classical antiquity. The evidence of the past two centuries, roughly from the Industrial
Revolution and the post-Napoleonic settlement, supports the proposition that countries grow
faster and get richer the more open they become. The more detailed evidence since 1945
points in the same direction. Now, Asia’s transformation of the world economy holds out huge
opportunities for growth, poverty reduction, improvements in human welfare, and for the
extension of economic freedom. Not least, it should contribute to peaceful international

relations as nations and peoples come closer together through commercial ties.

My sense is that the impulse for freer trade does not and will not come from international
institutions; and certainly not from global-governance chatter. Rather the liberalisation impulse
comes and will come from national governance and unilateral example-setting, especially from
parts of Asia. A serviceable multilateralism is important, especially in the WTO. But that can
only happen with suitably modest and realistic goals and instruments. Finally, enlightened US
leadership and constructive engagement among major powers are the requisites for the

preservation of the global Pax.

More generally, liberal optimists would conclude that global prospects today looks a lot better

than they did a century ago. Inter-state political and military rivalry today is low-grade

>> On emerging protectionism, see Fredrik Erixon and Razeen Sally, “Fighting the urge for protectionism”, Far
Eastern Economic Review, January/February 2009, pp. 28-31.
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compared with pre-World War One jingoism. Post-1945 globalisation has created powerful
commercial interests with strong stakes in open markets. Anti-market and anti-globalisation
sentiment is not as noxious as the deadly ideological combination of nationalism and socialism

in the first half of the twentieth century.”®

But nothing is pre-programmed — the eternal lesson of Summer 1914. The magnitude of
unfolding changes in the global economy — not least the global integration of China and India --
is bound to increase protectionist pressures, in developed and developing countries. The
present global economic crisis compounds the problem. These and other features of
international relations could slow down, halt or even reverse the onward march of global

economic integration.

What does natural law have to say apropos? It offers normative criteria — a set of values.
Individual freedom stands out as one. This leads to maxims and a legal corpus for just and
peaceful conduct in international relations. Free trade is part of this scheme. The natural-law
tradition, filtered down the ages, has influenced the post-1945 liberal international economic

order — especially perhaps the principle of non-discrimination enshrined in the GATT/WTO.

But that is as far as it goes. Beyond broad maxims, natural law does not provide guidance for
substantive policy-making or rule-making in response to concrete and changing situations. |
have grave doubts about translating hyper-abstract speculation into policy inferences — but |

say that as a child of the Scottish Enlightenment, not the French Enlightenment.

Another set of ideas concerns distribution and equity. It has a long intellectual-historical

tradition, and it has a lot to say on international trade. Perhaps wrongly, | have not dealt with it

*® Martin Wolf, Why Globalisation Works, New Haven, Yale University Press, 2004, pp. 308-313.
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in what has been a comparison of natural-law, utilitarian and realist perspectives on

international trade. But, at the very least, it deserves mention before | close.

“Distributive justice” or “social justice” has an intellectual pedigree from Aristotle to John
Rawls. It is overwhelmingly concerned with distributional issues within nation-states. But, of
course, it has international ramifications. The economic liberal argues that free trade maximises
the wealth of nations. But what about the distribution of gains — and losses — within and

between nations?

All-round comparative-advantage-based gains mask tensions and potential conflict. The more-
than-doubling of the world’s workforce since 1980 — very much the result of China’s and India’s
insertion into the world economy — has shifted the relationship between global capital and
labour. Labour-intensive exports from Asia are displacing cheap-labour activities while
increasing returns to capital- and knowledge-intensive activities in the West. As more tasks are
“unbundled” and “offshored” to developing countries, there is more pressure on mid-skilled
activities performed by middle-class workers in the West. The net result is widening inequality,
possibly now extending to middle-class incomes. The magnitude of these effects is still unclear,
and perhaps prone to exaggeration. But the potential for them to bite deeper is evident,

especially with more intensive North-South trade.>

Many developing countries without abundant natural resources also face a stiffer competitive

challenge. This applies in particular to countries with labour-intensive manufacturing activities

squeezed by Chinese competition and caught in a “middle-income trap".58 The danger is that

>’ See Martin Wolf's columns on the issue in the Financial Times: “A divided world of economic success and
political turmoil”, 30 January 2007; “A new gilded age”, 25 April 2006; “Confronting seismic shifts”, 31 January
2006. Also see “The new titans”, The Economist Survey of the World Economy, 14 September 2006.

*% Alan Beattie, “Avoiding the crush”, Financial Times, 14 June 2007.
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wider inequality and a middle-class squeeze in the West, combined with the squeeze on
developing countries caught in a middle-income trap, will undermine support for globalisation

and lead to a protectionist backlash.

Theories and maxims of international distributive fairness are found in academic international
politics and international economics.”® In my view, they suffer from hyper-abstraction and
arbitrary criteria (such as a “rule” or “principle” of social justice),?® and impossibly unrealistic
assumptions for real-world policy (such as the Pareto criterion for “compensating losers”). And

they smack of social engineering.

Descending from Olympian theoretical heights to policy terrain, a seemingly reasonable
programme is what could be labelled “globalisation and social democracy”. This world-view is
popular in policy-wonking circles in Europe and North America. It holds that borders must be
kept open so that globalisation can deliver its benefits. But, within the border, governments
should have an expansive, interventionist, redistributive role. This entails making taxation more
progressive, supporting social-safety nets, targeting assistance at workers who lose their jobs as

a result of imports, and providing infrastructure and public services such as health care,

*? Insert refs on IR theory. On the application of Pareto welfare-economic criteria to international trade, see Irwin,
op cit., chapter xxx.

® see Hayek’s attack on notions of social justice. Redistribution, he argues, is the province of arbitrary political
judgment: governments make discriminatory interventions to favour some groups at the expense of others. This

III

political game cannot be subject to a hard-and-fast rule. In contrast, “procedural” or “commutative” justice, as
found in the English common law and in the Smith-Hume classical-liberal tradition, provides general, negatively
defined rules of conduct to uphold equal — that is, non-discriminatory — treatment. Their effect is to limit
government discretion and defend individual freedom. Too stark an antinomy, perhaps, but | have sympathy with

|u

Hayek’s argument that the words “social” and “justice” do not belong together. See his Law, Legislation and

Liberty, vol. 3: The Mirage of Social Justice, op cit. .
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education and training. Active, enabling government is needed to compensate losers, shore up

domestic support for globalisation and adapt economies to global competition.®*

In essence, Globalisation And Social Democracy is an update of the post-1945 “Smith abroad
and Keynes at home” compromise. To the classical liberal who believes in limited government
and free trade at home (as well as abroad), it invites open-ended intervention and “government
failure”. Over-active government rigidifies domestic labour markets and other aspects of

economic activity -- which spill over into protectionism abroad.

This is too sketchy a treatment of distributive issues in international trade. But ultimately, my
preference is for a utilitarian justification of free trade — not so much the narrow, mechanical
reasoning of nineteenth-century Benthamites and twentieth-century neoclassical economists,
but more the empirical, evolutionary reasoning found in Smith and Hume. Open cross-border
commerce is above all socially useful, and it relies on general rules of conduct that have stood
the test of time and selective cultural evolution. Realism also comes into play. Good
management of international economic policy requires what Martin Wolf calls “liberal realism”:
a balance between power politics and cooperation in international institutions; working with
the grain of outward-looking commercial interests (such as exporters, downstream users of
imported inputs, multinational firms with global production networks, cities and regions
seeking to attract FDI) who can counter inward-looking protectionist interests; and taking

advantage of (often unanticipated) events.

® See Lawrence Summers’ columns in the Financial Times: “Harnessing market forces to share prosperity”, 24 June
2007; “Lack of fear gives cause for concern”, 26 December 2006; “The global middle class cries out for
reassurance”, 29 October 2006.
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